Industrial Policy and Foreign Investment Guidelines for the
Maritime Industry of China
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Compared with many other industries, the maritime industry is among the least
restricted in China under its foreign investment industrial policy. China literally
opens its gate to foreign investment in all areas of the maritime industry. Sometimes,
there may be surmountable odds, such as the requirement for mandatory form of joint
venture with an appropriate Chinese party and shareholding percentage ceiling.
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China has less restrictions and a huge market for foreign investors in the maritime
industry. Its maritime code is of international standard and comprehensive. All these
factors make China an ideal landscape for foreign investment in its maritime industry.
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Foreign Investment Industrial Guidance Catalogue
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The foreign investment industrial policy of China is spelt out in the document jointly
stipulated by the National Development and Reform Commission (“NDRC”) and the
Ministry of Commerce (“MOC”). They are the two most important governmental
authorities for foreign investment. This widely-referred document is the Foreign
Investment Industrial Guidance Catalogue (“the Catalogue”™).
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From 1 December 2007, the new version of the catalogue (“2007 version”) replaced
its previous 2004 version and there is direct impact on the media industry accordingly.
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Industries are divided into three categories in the 2007 version, namely (1)
encouraged category; (2) restricted category; and (3) prohibited category. Any
industry not so classified is “permitted”. Foreign investments falling under the third
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category are strictly prohibited.
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For categories other than prohibited, different treatments are given to different
investors under each category. For example, for a foreign investment falling under
the encouraged or the permitted category, investment amount exceeding US$100
million will make it subject to review and approval at the national level of
commercial department rather than its local counterparts. As for the restricted
category, only US$50 million investment amount will trigger the central level review
procedure.
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Maritime Industry in the Catalogue
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There is no sector in the maritime industry that is in the prohibited category. Any
industrial prohibition of foreign investment in the maritime industry may only come
from authority’s disapproval but not at policy level.
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In the Catalogue, the maritime industry does not constitute an independent industrial
category but is integrated in the categories of construction industry, transportation
industry and commercial industry.
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As for ship construction, China encourages foreign investment that may enhance its
scientific and technological development. Therefore, (1) design of hi-tech ships and
nautical equipment of high technological value; and (2) design and construction of
sea-going fishing ships and yachts are within the encouraged category and only the
“JV form” (see below) is required. In comparison, foreign investment with
technologies widely available in China is less welcome. This may be the rationale for



placing repair, design and construction of ordinary ships! under the restricted category
with additional foreign shareholding percentage ceiling requirement (“Chinese
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In addition, the following falls under the encouraged category:

construction of petroleum exploitation, drilling and consolidated transport
equipment;

construction and operation of public dock equipment;
regular and irregular international water transportation (Chinese majority);

international container multimodal transport.
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The following falls under the restricted category:

setting up of water transportation companies (Chinese majority);

setting up of shipping agencies (Chinese majority).
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For salvage and towage businesses, as they do not appear in the Catalogue, they
should be categorized as permitted.
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The “JV form” requires that only the structure of cooperative joint venture or equity
joint venture structure is allowed, which means that foreign investors cannot establish

I There is no interpretation in the Catalogue regarding definition of “ordinary ships”. In our general
understanding, this term may be used in comparison with hi-tech ships and ocean-going ships with
sophisticated equipment.
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a wholly foreign-owned enterprise (commonly known as “WFOE”). They need to
have at least one Chinese partner.
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For those with the remark of “Chinese majority”, not only the cooperative or equity
joint venture structure is mandatory, the foreign party has to be the minority
shareholder and leave the controlling stake to the Chinese side.
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Non-Industrial Restrictions
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Besides industrial restrictions of foreign investment in the maritime industry
discussed above, foreign investors may find constraints from other perspectives, i.e.,
restrictions imposed by relevant laws, regulations and administrative orders as well as
those in review and approval procedures.
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Coastal shipping and domestic towage business are strictly limited to vessels
registered in China. There is one exception. Operation of such business by foreign-
registered vessels may be allowed on a temporary basis. However, it may be
approved only if no domestically registered vessels can satisfy special transport or
towage demands. There is no specific law or regulation governing this issue presently.
Therefore, we can only expect approval of temporary foreign operation under
exceptional conditions.
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Operation of international water transport, that is, transport between a Chinese port
and a foreign port and ancillary businesses including international ship agency, ship
management and container storage is open to foreign investors. Besides normal
establishing procedures, approval of the Ministry of Transport (“MOT”) is required.
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Besides complying with approval procedures of the NDRC and the MOC generally
required in transactions of common industries, mergers and acquisitions of
international shipping transport operators are also subjected to the MOT approval.
However, the only legal basis of approval is contained in just one article, article 32 of
the State Council Regulation on International Water Transport. There will be
inevitable uncertainties.
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