LABOUR COMPENSATION
FOR RETRENCHMENT OR RE-LOCATION
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A foreign invested company (the “Company”) was planning to relocate its Shanghai plant in
Pudong to another place about 45 minutes away. The relocation resulted in industrial action by its
200 workers. This case received media publicity throughout China and overseas.
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The Company’s solution was simple: compensation of 1 hour’s pay for every extra 1.5hours taken
to commute to the new location. The Company claimed that such package was in accordance with
the labour laws of China and endorsed by the labour union in Shanghai. However, about 10
workers who claimed to represent the bulk of the workers on strike requested for one month pay
for every year of service plus an additional month for those who wanted to leave the company as a
result of the re-location.
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The Labour Contract Law/ (Z 34 RE:)

The PRC Labour Contract Law ("Labour Contract Law"), which came into effect on 1 January
2008, provides for some channels of dispute resolution between employers and employees. It
provides for resolution through:

1) negotiations,

2) termination of the labour contract by the employee; and

3) termination of the labour contract by the employer.
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If both the workers and the Company can resolve the dispute by negotiation, it can result in a
binding agreement. This will be a win-win situation for both parties. However, if all efforts at
negotiation fail, the key issue of compensation will be triggered. The first issue to consider is the
legal basis for compensation. Article 46 of the Labour Contract Law provides for the situations
where the compensation needs to be paid. They include the following:
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The employee terminates the labour contract as per Article 38 of the Labour Contract Law;
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The employer proposes the termination of labour contract and reaches an agreement with
the employee regarding such termination after mutual negotiation;
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The employer terminates the labour contract as per Article 40 of the Labour Contract Law;
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The employer terminates the labour contract as per Article 41(1) of the Labour Contract
Law;
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Termination of fixed-term labour contract as per Article 44(1) of the Labour Contract Law,

except that the employer agrees to renew the labour contract maintaining or enhancing the
stipulated conditions while the employee disagrees with such renewal;
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Termination of labour contract as per Article 44(4) or (5) of the Labour Contract Law;
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Other situations provided in the laws or administrative regulations.
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Article 47 provides the salient formula for compensation:
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“An employee shall be given an economic compensation based on the number of years he
has worked for the employer and at the rate of one month's wage for each full year he has
worked. Any period of no less than six months but less than one year shall be counted as
one year. The economic compensations payable to an employee for any period of less than
six months shall be one-half of his monthly wages.”
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Termination by an employee / )& 85 R4 7

An employee has the legal right to terminate a labour contract with written notice of 30 days. This
right is provided for under Article 37 of the Labour Contract Law. No compensation is payable for
such a termination proposed by the employer.
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On the other hand, Article 38 provides for several situations under which the employee may
dissolve the labour contract immediately. This includes situations where the employer fails to
provide adequate labour protection or breaches the terms of the contract. These breaches could
arise when the employer fails to pay remunerations or social security premia; or if the employer
introduces company rules which are contrary to the law. The employee also has the right to
terminate the labour contract if the employer violates any other laws or administrative measures.
This includes the use of violence or threats, illegal restraint of personal freedom, or any violations
of safety regulations. For example, if an employee is instructed to perform dangerous tasks which
may threaten his life, he has the right to dissolve the labour contract without notice. The
dissolution of a labour contract under this provision will result in the employer’s obligation to pay
compensation according to Article 46 and 47.
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The facts of this case do not support the dissolution of the labour contracts under Article 38. Thus,
the workers are not entitled to the compensation under Article 46 and 47 on this basis.
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Termination by employer / F A\ B B J7 iR & [E

Under the Labour Contract Law, an employer is also given the legal right to terminate or dissolve a
labour contract with any employee.
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Under Article 39 of the Labour Contract Law, an employer can terminate a labour contract if the
employee:
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1. does not meet the recruitment conditions during the probation period;
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2. seriously violates the rules and procedures set up by the employer;
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3. causes severe damage to the employer due to poor performance or negligence regarding
his duties or seeks private benefits;
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4. simultaneously enters an employment relationship with other employers and thus seriously
affects his completion of the tasks with the employer, or refuses to make the ratification
after the employer points out the problem;
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5. through deception, coercion or by taking advantage of the employer’s difficulties, causes
the employer to conclude or amend the employment contract in a manner that is contrary
to the employer’s true intent, thereby rendering the labour contract invalid.
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6. has been held criminally liable for any offence.
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In such a case, payment of compensation upon the termination of labour contract is not necessary.
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Under Article 40 of the Labour Contract Law, the employer may terminate the labor contract by
giving written notice of 30 days or salary in lieu of notice if:
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(1) The employee is sick or injured for reasons that are not related to his employment; and
cannot resume his original position or any other position that the employer arranges for
after the prescribed duration for medical treatment; or
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(2) The employee is unsuitable for his position and remains so despite further training or re-
designation; or
SO ENE AN REMEAT AR, Gl B ai R TAR BN, A ANBEIEAT AR,

(3) The labour contract is incapable of performance due to an objective and significant change
in the circumstances on which the contract is based; and the employer and employee fail
reach an agreement to vary the terms of the labour contract.
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An employer seeking to terminate a labour contract under Article 40 must also pay the
compensation due the employee under Articles 46 and 47.
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In this case, the labour contracts were executed by the Company and workers on the original
factory site in Pudong. This case could fall under Article 40 (3) — the contract cannot be performed
due to a change in circumstances. Hence, if the Company intends to terminate the labour contracts,
it must give the workers proper notice or salary in lieu thereof, and compensate them. If the
Company elects to pay the salary in lieu of notice, it must do so in addition to the compensation
payable under Article 47. This may be the only legal ground for a claim of the compensation by
the workers.
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Conclusion / &1

In this case, if the workers dissolve the labour contracts with 30 days’ written notice, they would
have no legal claim to the compensation. On the facts, if they do not choose this method, they
would have no other grounds to initiate the termination. Nevertheless, it would be advisable for the
Company to settle the dispute by compensating the workers according to Labour Contract Law.
Firstly, if the deadlock continues, the Company would still have to pay for the workers’ salary and
social security premia. If it does not do so, the employees could terminate the contracts under
Article 38 and the Company would then have to pay the compensation under Article 46 and 47.
Hence, the longer this deadlock period lasts, the more the Company will suffer. Secondly, even if
the Company chooses to dissolve the contract under Article 40, it would still have to pay the
compensation under Articles 46 and 47. Therefore, the most effective way for the Company to
settle the dispute without starting legal proceedings is to pay the compensation under the Labour
Contract Law.
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